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A COMMISSIONER HEARING WILL BE HELD IN THE COUNCIL

HASTINGS DISTRICT COUNCIL

CHAMBER, GROUND FLOOR, CIVIC ADMINISTRATION BUILDING,

LYNDON ROAD EAST, HA STINGS ON
TUESDAY, 11 JUNE 2019 AT 9.00AM.

1. APOLOGIES

At the close of the agenda no requests for leave of absence had been
received.

2. PRE-CIRCULATED EXPERT SUBMITTER EVIDENCE
DOCUMENTS CIRCULATED FOR HEARING - COMPILED AS ONE

DOCUMENT
Document 1 The covering administrative report

Attachments:

1

2

3

4

Attachment 1 - Letter re unlawful emergency works  97017#0144
- from Xan Harding, Te Mata Peak People's Track
Society Inc

Attachment 2 - Letter re Track consent applications  97017#0145
and meeting - from Xan Harding, Te Mata Peak
Peoples' Track Society Inc

Attachment 3 - Written expert submitter evidence 97017#0195
from Diane Lucas for Wai
and Wai mUr ama Mar ae

Attachment 4 - Attachments to the evidence of 97017#0193
Diane Lucas

Pg1l

Pg 3

Pg 13

Pg 31

The Application and Submissions can be viewed on the Council website and a

reference hardcopy is held at the Council Civic Administration Building.



File Ref: 19/560

REPORT TO: COMMISSIONER HEARING

MEETING DATE: TUESDAY 11 JUNE 2019

FROM: COMMITTEE SECRETARY

CHRISTINE HILTON

SUBJECT: PRE-CIRCULATED EXPERT SUBMITTER EVIDENCE IN
RELATION TO THE CRAGGY RANGE TRACK
REMEDIATION HEARING - 11 JUNE 2019

1.0 SUMMARY

1.1 The purpose of this report is to have a means to attach the pre-circulated

2.0

expert submitter evidence for the hearing to address the Craggy Range Track
Remediation application and to put it onto the website prior to the 11 June
2019 hearing i as is required by the provisions of the Resource Management

Act.

RECOMMENDATIONS AND REASONS

That the pre-circulated expert submitter evidence for the Craggy Range
Track Remediation hearing, be put onto the website prior to the hearing
commencing on 11 June 2019 so it can be viewed by the Applicant, other

submitters and members of the public.

Attachments:

1

2

4

Letter re unlawful emergency works - from Xan 97017#0144
Harding, Te Mata Peak People's Track Society Inc

Letter re Track consent applications and meeting - 97017#0145
from Xan Harding, Te Mata Peak Peoples' Track

Society Inc

Written expert submitter evidence from Diane Lucas  97017#0195
for Wai mUrama MUori Comm

Marae

Attachments to the evidence of Diane Lucas 97017#0193

Commissioner Hearing 11/06/2019 Agenda ltem: 2
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Letter re unlawful emergency works - from Xan Harding, Te Mata Peak People's
Track Society Inc

Attachment 1

JGH BARRISTER

30 October 2018

Neil Taylor

Acting Chief Executive,
Hastings District Council
Private Bag 9002
HASTINGS 4156

By email: neilt@hdc.govt.nz; judyb@hdc.govt.nz

Copyto: Craggy Range (c/- michael.wilding@craggyrange.com); Ngati
Kahungunu Iwi Incorporated (c/- chrissie@kahungunu.iwi.nz); Te
Taiwhenua O Heretaunga (c/- Marei.Apatu@ttoh .iwi.nz); Te Mata
Trust Board (c/- mikedevonshire@hotmail.com); Waimarama hapu
(c/- robertmacd@xtra.co.nz); and John Stace (John@vexford.com)

UNLAWFUL WORKS EXTENDING BEYOND THE EMERGENCY POWERS
OF THE RESOURCE MANAGEMENT ACT 1991

Introduction

1. | have been engaged by the Te Mata Peak Peoples’ Track Society
(“Society”) to urgently consider your decision on behalf of the Hastings
District Council (“Council”) made on 24 October 2018 to “disestablish” or
“remediate” the upper 500m of the Craggy Range Track (“Decision”).
The Decision is contained in a “Record of Consideration” dated 24
October 2018, which attaches two reports by the Frame Group, as well
as a Technical Specification report.

2. The Record of Consideration records the basis of the Council's Decision
as being that:

... the Craggy Range Track and immediately surrounding area:

« are affected by an adverse effect on the environment which requires
immediate preventive measures, namely the unstable track conditions
which create a serious risk of harm, including risk of permanent disability
and death, to track users and a risk of erosion and scour (s 330(1)(d));

« are likely to be affected by a sudden event causing or likely to cause injury,
namely, the failure of timber retaining walls which Mr Butler advises have
already begun to move outward and are at risk of collapse without warning

(s 330(1)(f)).

3. In addition, the Record of Consideration states (after considering the
need for, and possible timeframes for obtaining consent):

Based on the advice received, the risk to users of the track, and the failure of
less intrusive measures to deter people from using the track, | consider the
need for the works is sufficiently pressing that it would be unreasonable and
inappropriate to await the outcome of a resource consent process. Once the
works are complete there will need to be an assessment as to whether there
are any continuing adverse effects associated with the reinstatement works
and if so, an application for resource consent will need to be prepared and
lodged as required by s 330A(2).

M 021 277 1425 AKL 09 889 2776 WGN 04 889 2776
www.jghbarrister.com
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Letter re unlawful emergency works - from Xan Harding, Te Mata Peak People's

Track Society Inc

Attachment 1

This letter records my opinion that the Decision is flawed and the works
it proposes are unlawful works in excess of the Council's emergency
powers under the Resource Management Act 1991.

Legal framework

As the Council identifies in the Record of Consideration, or can be
inferred from it:

(a) Resource consent would ordinarily be required for the proposed
works, at least as a resfricted discretionary activity. In other words,
consent could be declined.

(b) Theworks arein an outstanding natural landscape area, and could
result in further effects that are more than minor. The grant of
consent could subvert the outcomes sought by the relevant
policies.

(c) In any event, the application would be likely to be notified, or at
least limited notified (including to the Society); if not publicly notified
for special circumstances.

(d) The reliance on the emergency works powers is intended to
circumvent the notified process that would otherwise be required
(including rights of appeal). This is contrary to the public
participatory scheme of the RMA.

(e) The Council is relying on section 330(1)(d) and (f) that there is or
is likely to be:

(d) .. an adverse effect on the environment which requires
immediate preventive measures; and

(f) any sudden event causing or likely to cause loss of life, injury, or
serious damage to property.

The leading case in respect section 330 is that of Auckland City Council
v Minister for the Environment [1999] NZRMA 49. It was a judgment
delivered jointly by Environment Judges Bollard and Whiting (ie a “full
Environment Court”), and was intended to provide general guidance as
to the approach to be taken to the scope of and approach to the exercise
of emergency powers under the RMA. The statutory provisions have not
materially changed since the decision and the tests established by the
Court in that case remain binding. The key aspects of that case relevant
to the present circumstances are stated below.

In respect of section 330(1)(d), the Court stated that:

... the adverse effect in question must be of a kind as to require not only
preventive measures or remedial measures, but also the immediate
carrying out of such measures. The words used are strong in their tenor,
embracing as they do both a mandatory factor (“require”) and the factor of
immediacy.
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Letter re unlawful emergency works - from Xan Harding, Te Mata Peak People's

Track Society Inc

Attachment 1

10.

11.

12.

... The nature of the effect and its adversity must be commensurate with
the type of situation predicated by the mandatory and immediacy factors
of [the] paragraph ...

In respect of section 330(1)(f), the Court stated:

... the event under para (f) must not only be sudden, but be such as to
cause or be likely to cause loss of life, injury or serious damage to

property.

The Court explained that the judgment required under sections 330(1)(d)
and (f) has to be formed “objectively as a reasonable person or body in
the circumstances”. So too does the judgment as to whether the natural
and physical resources of the area are affected by or likely to be affected
by the perceived situation under either para (d) or (f). “Finally”, in terms
of the tests, the Court stated:

... the person or body concerned has to determine what activity should be
undertaken in consequence — that is, whether to remove the cause of the
emergency or to mitigate any actual or likely adverse effect of it. Here again,
the judgment must be objective and that of a reasonable person or body acting
in the particular circumstances. In some cases, removal of the cause of the
emergency will be deemed appropriate, whereas in others the mitigation route
will be seen as preferable depending on the background. From a general
viewpoint, one would expect the chosen course to be one which is anticipated
to deal adequately with “the emergency”, while seeking not to interfere with
private law rights to a greater degree than reasonably necessary.

The reference to “private law rights” in the last sentence could be
replaced with the phrase “public rights of participation”, to better fit the
current circumstances.

The Court emphasised the importance for any action taken to be
“immediately necessary” and only “sufficient” to respond to the
emergency (rather than being a disproportionate or excessive response)
as follows:

Importantly, the action taken ... must be of a kind that is “immediately
necessary and sufficient to remove the cause of, or mitigate any actual or likely
adverse effect of, the emergency”. In other words, where the relevant public
work, natural and physical resource or area is reasonably believed by the
authority concerned to be affected by any of the conditions in paras (d) to (f)
of subs (1), an “emergency” within the meaning of that word at the end of subs
(2) is deemed to exist. Whether the Council chooses to remove the cause of
the emergency as opposed to mitigating any actual or likely adverse effect of
it will depend on the circumstances, bearing in mind the need to act
responsibly having regard to public interest considerations for the environment
and private rights of the individual. Whichever objective is sought to be
pursued, however, the action taken must conform to thatwhich is “immediately
necessary and sufficient” for the relevant purpose.

The Court also cautioned in relying on section 330 as a “general fallback”,
stating:

... itis evident the section cannot be regarded as a general “fallback” provision
that can automatically be relied on in any perceived “emergency” as an
effective answer to complaints of unlawful interference with private rights.
Because of the section's specifically defined circumstances of applicability, we
agree with Mr Cavanagh's submission that local authorities and others should
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Letter re unlawful emergency works - from Xan Harding, Te Mata Peak People's

Track Society Inc

Attachment 1

13.

14.

15.

not forsake or compromise their responsibilities under the Act's wider
framework of regional and district planning and control on a footing that s 330
is “always available if things go wrong”. Important though the section is, its
terms are such that it cannot be viewed as an ultimate resort for every
contingency.

Works do not objectively qualify / as a reasonable Council

While the Council might wish to err on the side of caution, the works do
not qualify as objectively meeting the tests as would be considered by a
reasonable council:

(a)

Under section 330(1)(d): as the retaining walls do not require
“immediate” preventative measures. They are not likely to collapse
in the near future and so immediate intervention is not warranted.
Regular inspection and focused measures to shore up any
retaining walls that do reach the point of requiring “immediate”
attention is all that, objectively considered, a reasonable council
would consider necessary to minimise the risk.

Under section 330(1)(f): although impact by falling rock “possibly
could happen”, it does not warrant remediation of the entire upper
500m of the Track. Rather, the track could be cleared of rocks
most likely to be dislodged (naturally or otherwise). Thatis all that,
objectively considered, a reasonable council would consider
necessary to minimise the risk. In a similar way, basic track
maintenance would be all that would be required to remove the risk
of slips on the Track surface. If the same “risk” approach were
taken to other tracks, then they too should be closed and
remediated by the Council under its emergency powers

Beyond what is immediately necessary and sufficient: In addition
to the above two points, removal of the upper 500m of the track as
proposed in the Decision is an excessive and disproportionate
response the level of perceived risk, going well beyond what is
‘immediately necessary and sufficient’ to remove the cause of or
mitigate the effects of the apparent emergency, when (for example)
significantly more targeted or confined works could effectively
preclude access to the upper section of the track, or minimise the
risks identified, without disestablishing that entire section.

Accordingly, the works as proposed cannot proceed lawfully under the
emergency provisions of the RMA. They do not meet the relevant pre-
conditions to the exercise of those powers.

Flawed process

The Council also followed a flawed consultation process, by undertaking
consultation with Ngati Kahungunu and Craggy Range, but by excluding
the Society from that process. Given the Council was well aware of the
Society’s interests, it should have consulted with the Society to ensure it
was able to “give consideration to the views and preferences” of the
Society as a person ‘likely to be affected by, or to have an interest in, the
matter”.
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Letter re unlawful emergency works - from Xan Harding, Te Mata Peak People's

Track Society Inc

Attachment 1

16.

17.

18.

19.

20.

21.

The Council’s process also failed to:

(a) seek to identify all reasonably practicable options for the
achievement of the objective of a decision [such as more limited
use of any emergency powers]; and

(b) assess the options in terms of their advantages and
disadvantages.

These are breaches of the general decision making requirements under
sections 77-78 of the Local Government Act 2002. That ability for breach
of those requirements to found a casein judicial review has recently been
confirmed in Gwynn v Napier City Council [2018] NZHC 194 3.

Forward progress

The Society asks that the Council urgently reconsiders the extent of its
proposed use of emergency powers in light of the significant flaws raised
in this letter.

If the Council nonetheless proceeds, it will be proceeding unlawfully and
runs the risk of challenge, including in respect of both the cument
proposed works and future matters. The Society fully reserves its rights
in this regard. In respect of future matters, if works are completed that
go beyond the lawful exercise of the Council's emergency powers, the
Society specifically reserves its rights to challenge any reliance on those
works to influence any future process or decisions, on the basis that
those works were undertaken unlawfully.

The Society had considered seeking injunctive relief to restrain the
unlawful works but has presently resolved not to, despite strong legal
grounds in support of such action. This is because the Society remains
committed to the wider process and finding an alternative track solution
for the broader benefit of all parties. Accordingly, it currently wishes to
focus its efforts, and those of the other parties, on that outcome rather
than legal proceedings.

| would appreciate urgent confirmation of the Council’s position in respect
of all of the above.

Yours faithfully
James Gardner-Hopkins

B4t~

JGH BARRISTER
BSC | LLB (hons) | MNZIOB

M 021 277 1425 AKL 09889 2776 WGN 04 889 2776
www.jghbarrister.com
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Letter re Track consent applications and meeting - from Xan Harding, Te Mata

Peak Peoples' Track Society Inc

Attachment 2

JGH BARRISTER

13 February 2019

The Mayor — Hon Sandra Hazlehurst

Group Manager, Planning & Regulatory — John O'Shaughnessy
Hastings District Council

Private Bag 9002

HASTINGS 4156

By email: sandra.hazlehurst@hdc.govt.nz;
johno@hdc .govt.nz

TE MATA PEAK TRACK REMOVAL: TE MATA PEAK TRACK SOCIETY -
REQUEST FOR MEETING

Introduction

1. | act for the Te Mata Peak Track Society Incorporated (“Society”). As
you know, the Society has a significant interest in the Te Mata Peak
Track issues — including the current applications for resource consent
to remove the existing public access walking track. One of those
applications is “retrospective”, to authorise works already undertaken
purportedly in reliance on the Council's emergency RMA powers
("Retrospective Consent”). The other application relates to the
removal of the balance of the existing public access walking track
(“Main Consent”).

2. Integral to the consideration of the current applications for consent,
which together seek removal of the entirety of the current track, is the
consideration of alternatives. In that regard, a key object of the
Society is to “promote different opportunities for public access to the
Te Mata Peak recreational area”. The Society is fiercely committed to
working with the Council and other stakeholders to advance
altematives.

3. With this in mind, the Society wishes to meet with you, before 22
February 2019, to discuss what commitment the Council can give to
the Society that the Council will continue the work undertaken to date
by its Reference Group and advance an alternative, rather than simply
let any such process languish.

4. The Society understands that the current applications for consent
must be considered through the relevant statutory processes. The
Society intends to participate as necessary through those processes
to protectits position and interests in respect of alternatives, including
through appeals if necessary. However, that does not preclude
reaching agreement with the Council on a way forward in respect of
altematives.

M 021 277 1425 AKL 09889 2776 WGN 04 889 2776
PO Box 25-160, Wellington
www.jghbarrister.com
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